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RECENT IMPORTANT DECISIONS. 



Bankruptcy — Judgment for Breach of Promise, Aggravated bv Seduc- 
tion, not Dischargeable. — Petitioner had secured a judgment against the 
bankrupt for the breach of a promise to marry, seduction under such prom- 
ise having been pleaded in aggravation of damages; the common law rule 
prevails in New York and a woman may not maintain an action for her own 
seduction. The District Court (196 Fed. S7i)» viewing this as a judgment 
grounded solely in contract, and not in tort as "for willful and malicious 
injury to the person or property of another," or for "seduction of an unmar- 
ried female," held that the judgment was discharged and directed that no 
further action be taken thereon. On appeal this judgment was reversed and 
the restraining order vacated. — In re Warlh, Petition of Guttfreund, (2nd 
C. C. A. 1912) 200 Fed. 408. 

The Amendment to the Bankruptcy Act, on which the decision is based, 
providing that liability "for the seduction of an unmarried female" shall not 
be discharged, does not at first blush seem to afford sufficient reason for 
refusing to discharge a debt of the character here presented, in a jurisdiction 
in which the seduction itself may not be made the basis of an action by the 
aggrieved party. This was the view taken by the District Court and in that 
opinion it was ably supported by state and federal authority. In re Macau- 
ley, 101 Fed. 223; Disler v. Macauley, 73 N. Y. Supp. 270 ;Biela v. Urbanczyk, 
38 Tex. Civ. App. 213, 85 S. W. 451. The action for breach of promise to 
marry has always been regarded as contractual, and the common law never 
recognized any right on the part of a woman to sue for her own seduction. 
The explanation of this rule, which at this day may seem harsh, is found, 
as the court said, in the theory of the mutual fault and consent. Exceptions 
to the rule have been sustained in extreme cases, as where the action is by 
a female ward on attaining her majority, against her guardian for seduction 
accomplished when she was under the statutory age of consent. Graham v. 
Wallace, 63 N. Y. Supp. 372. These and numerous other authorities would 
seem to indicate that, in New York at least, a judgment for breach of promise 
to marry, although seduction is pleaded in aggravation of damages, is a 
debt such as may be discharged in bankruptcy if the Act be given a strict 
interpretation. But the Circuit Court of Appeals said, "It has been the 
policy of the Bankruptcy Act to discharge honest debtors but not to afford 
a shield to willful wrongdoers," and it was for this purpose the amendment 
was made. "The provision is broad and we have no doubt applies and was 
intended to apply to every case where there is a liability for seduction 
whether the action to enforce such liability be based, as is permitted by some 
states, directly on the essential wrong, or by reason of the limitations of the 
common law, be founded on the incident — the refusal to marry. To say 
that Congress intended to distinguish between these cases is to say that it 
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intended to further favor seducers in those jurisdictions where they are 
already favored by adherence to an artificial form of action which often 
operates to prevent the enforcement of a morally just demand." 

Bankruptcy — Payment to Bank of Pre-Existing Debt Not a Prefer- 
ence. — The bankrupt had borrowed $2,000.00 from defendant bank, giving 
notes therefor; when the notes were due a loan was effected elsewhere for 
$3,000.00 which amount was deposited in the defendant bank to the credit of 
the bankrupt. A check to the order of the defendant bank for the amount 
of the debt, with interest, was then drawn against this deposit. Bankruptcy 
ensuing within four months, the trustee sues to recover the amount so paid, 
on the ground that the payment operated as a preference. Held that such 
payment did not amount to a preference and the bank was permitted to retain 
the money. — Walsh v. First Nat. Bank of Maysville (6th C. C. A. 1913), 
29 Am. B. R. 118. 

In the absence of collusion and fraud a bank of deposit has always been 
permitted to set-off debts owing it and due from a bankrupt against any 
deposits it may have of the bankrupt. In N. Y. County Bank v. Massey, 192 
U. S. 138, such a right -was declared to exist, the court saying relative to the 
nature of a bank deposit, "It is not a transfer of property as a payment, 
mortgage, gift or security. It is true it creates a debt, — but it does not enlarge 
the scope of the statute defining preferences so as to prevent set-off recog- 
nized within the terms of § 68a." In that case the debts of the bankrupt were 
due and the entire deposit was set off against the claim of the creditor. The 
same situation existed in Irish v. Citizens Trust Co., 163 Fed. 880, in which 
deposits were allowed to be set off against matured claims of a creditor bank 
but not allowed in case of claims unmatured. In Lowell v. International 
Trust Co., 158 Fed. 781, deposits were allowed to be set off against demand 
loans payable to the creditor bank. In re Geo. M. Hill & Co., 130 Fed. 315, 
allowed set-off of so much of the claims of the creditor bank as equaled the 
amount, of the bankrupt's deposit, but would not allow it against notes given 
by the bankrupt to third parties and negotiated to the bank. In re Little, 
no Fed. 621, which preceded Bank v. Massey, supra, announced the same 
rule as was later sustained in that case. The principal case does not announce 
any new doctrine but it does present in a slightly varying manner the circum- 
stances under which may arise the always interesting question of a bank 
receiving what is in effect a preference, though declared by the courts not to 
be. In the principal case the set-off completely extinguished the claim of the 
creditor bank, leaving it nothing to prove in the bankruptcy proceedings, 
while the other reported cases involve situations in which the amount of the 
creditor's claim has exceeded the bankrupt's deposit. The principle is the 
same in each instance, however, and the decision not only follows the rule 
of the adjudicated cases but is in conformity with the law. 

Biias and Notes — Delivery — Conditions. — Defendant delivered his non- 
negotiable promissory note to a corporation payee on condition that latter 
would obtain a hundred secured notes of like amount. The note and chat- 



